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What to Watch For

Carl Pry
June 5, 2007Regulation DD:  Truth in Savings

Lack of uniformity in fee disclosures
Make sure the amounts and names of fees are consistent on initial 
disclosures and periodic statements

CD renewal notices incomplete
For time accounts having terms of over 1 year, upon renewal a new account 
disclosure (not just the renewal notice) must be provided
• By the way, post-maturity notices are NOT required

Account servicing done incorrectly
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Account servicing done incorrectly
Make sure you are calculating interest correctly
• Daily balance or average daily balance are the only allowed methods

For interest calculation, don’t net negative balances
• Treat them as zero
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Carl Pry
June 5, 2007Marketing and Promotions

Inaccurate deposit account advertising
Be careful when stating “free” or “no cost” 
• The must be free as to cost or condition – if a maintenance or activity fee could 

be assessed, the account is not “free”
If using APY, spell out “annual percentage yield” at least once in the ad
• You don’t have to do that for APR in lending ads

FTC’s UDAP standards are viewed more strictly now
• Unfair or Deceptive Acts or Practices

Illegal contests, drawings, etc. are offered
Make sure there is no cost to entry – “giving money or credit”

Not enough clarity between insured and non-insured products
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Not enough clarity between insured and non-insured products
Don’t accept deposits in the same locations for both types of products

NOT FDIC INSURED
MAY LOSE VALUE

NO BANK GUARANTEE

Carl Pry
June 5, 2007

Regulation D: 
Savings and MMDA Accounts
Allowing excessive transactions

No more than 6 per month (or statement cycle, if longer)
• ACH overdraft coverage transfers sweep transfers transactions conducted overACH, overdraft coverage transfers, sweep transfers, transactions conducted over 

telephone lines 
• Internet banking transactions count here

3 per month (which count as part of the 6, by the way)
• Third-party items such as checks, drafts, and POS debits (even if they go through 

ACH)

Lack of monitoring for these types of transactions and not limiting 
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the “more than occasional” violation
What is “occasional”? More than twice in a 6-month period would do it
What to do then? 
• 3 strikes and you’re out: send 2 letters and then either take away interest-paying 

capability or close account  
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June 5, 2007Reg. Q and NOW Accounts

Providing excessive premiums to checking account customers
$10 for less than $5,000; $20 for $5,000 or more, or unlimited if not 
d d t b l tidependent on balance or time

Giving NOW accounts to ineligible parties
Simple step: look at the account title
Who is eligible?
• Individuals 

– Sole proprietorships are eligible
• Charitable organizations  
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g
– Ask to see the 501c letter

• Political organizations, homeowner associations, government units
• Trust funds 

– As long as all beneficiaries would be individually eligible

• Family business – is it a sole proprietorship or a partnership?

Carl Pry
June 5, 2007

Regulation E (EFT):
Error Resolution and Liability
Taking too long to resolve errors

Notice of error from the customer must come within 60 days 
of when periodic statement was delivered

• Unauthorized transfers are treated as errors until proven otherwise

Must resolve the dispute or credit the account within 10 
business days (20 for new accounts)
Final resolution within 45 calendar days (90 for POS, foreign 
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ATM and new accounts)
• If you take too long, you bought the transaction

Cannot require a written affidavit or other documentation 
before beginning the process, but it can be part of the process
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Using an improper reason to delay availability
New account  
Large deposits (> $5,000)

Form C-12

Regulation CC (Funds Availability): 
Exceptions

Checks that are redeposited
Customers who repeatedly 
overdraft their account
Emergency conditions 
Reasonable cause

• You have a reasonable 
suspicion as to the validity 
of the check
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Placing holds on classes 
of checks
Hold notices given too late

Must give a notice to the customer at the time the hold is taken with reason for the 
hold

Carl Pry
June 5, 2007

Misuse of the case-by-case hold
This is for banks that makes funds available sooner than the statutory limits

• Notice to the customer is still required
– But no reason need be given on the notice

Regulation CC (Funds Availability): 
Holding Funds 

But no reason need be given on the notice
– Can you use the exception form notice?

You can only hold the funds to statutory time limits
The first $100 must be made available

Form C-16
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Bank Secrecy Act:
Currency Transaction Reporting
Improper filing of CTRs

Cash-in or cash-out (don’t net these 
against each other)   .g )
By or for the same person
• Means the same person conducts 

multiple transactions or different persons 
conduct transactions on behalf of the 
same person or entity

• You have the duty to track this to the 
best of your systems’ ability

M h $10 000 b i
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More than $10,000 on any one business 
day

Lack of dual control – make sure 
different personnel complete the 
form and file it

Carl Pry
June 5, 2007Bank Secrecy Act: Exemptions

Getting Phase I and Phase II exemptions mixed up
Phase I requires little action on your part – one-time filing of 
Fi CEN F 110FinCEN Form 110
• Other banks, government agencies, listed companies

– Be careful of franchisees

Phase II requires more
• Non-listed businesses

– Must have a transaction account for 12 months before they are eligible
– They must have frequent reportable transactions – 8 in a 12-month period
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ey ust ave eque t epo tab e t a sact o s 8 a o t pe od
– File the exemption form within 30 days of a reportable transaction, then re-file 

every other year thereafter
– You must also certify that you have a system in place to monitor these customers 

for continuing eligibility and for suspicious transactions (and that the system has 
been applied at least annually)
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June 5, 2007Suspicious Activity Reporting

Not knowing when to file 
If there is a “reasonable suspicion” that a 
violation of law or regulation has occurred

Wh t i bl ? Wh t l• What is reasonable? What a normal person 
might think is suspicious

• Within 30 days if there is a suspect; 60 days if 
there is not

Informing the suspect that a SAR has been 
filed
Not filing properly when there is 
continuing suspicious activity

File supplemental SARs once every 90 days
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File supplemental SARs once every 90 days, 
and describe the continuing nature of the 
activity

Monitoring systems are not up to date
What happens when suspicious activity is 
detected?
Activity that does not result in a SAR

Carl Pry
June 5, 2007BSA and OFAC

Inadequate risk analysis and rating
Written BSA/AML risk assessment of 
products, services, customers, and 
geographic locationsgeographic locations
Customer due diligence and enhanced 
due diligence
• Do you monitor your high-risk 

customers? Do you even know who they 
are?

OFAC programs are lacking
Know the sanctions programs
Zero tolerance: Make sure no 
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transactions slip through
• Severe penalties

Must we have software to do it?
• No, but be sure to have a mechanism to 

have screening
Have the most current lists (“timely 
updating”)
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June 5, 2007Other Topics

Inadequate USA Patriot Act customer identification program (CIP)
Make sure your policy matches what you are doing
• No need to overdo it risk• No need to overdo it – risk 

Have policies and procedures for what to do when you cannot verify identity
Make sure you collect physical address, not just PO Box

Appraisals are not independent
The appraisal function must be truly independent from the lending function
Make sure the customer cannot choose the appraiser from any sort of list
“R dd d i l ” t itt d
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“Readdressed appraisals” are not permitted
• You can use one originally done for another financial institution, however

Therefore, the appraiser will be a required provider on the GFE

Appraisal notice not provided on commercial deals secured by 1- to 
4-family dwellings

Carl Pry
June 5, 2007Reg. B: Joint Intent

No evidence that joint applicants actually intend to apply jointly
Submission of a joint financial statement (or other evidence of jointly-held 
assets) by itself does not allow the creditor to presume that the application is ) y p pp
for joint credit
• Evidence of intent must be gathered at application, not later (i.e. two parties 

signing the note would not evidence the intent to have joint credit)
• What do you have to evidence this sort of intent?
• Something more may be needed (like a separate joint application) – language such 

as this:
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Government Monitoring 
Info on a Written Application
Overuse of the URLA/Fannie Mae 1003 form

When must monitoring information collected?
P h fi f th li t’ i id d th l i d• Purchase or refinance of the applicant’s primary residence and the loan is secured 
by the primary residence

• You can use this for HMDA loans also, but written app form is not required

Bottom line: be sure not to use the URLA when not absolutely required
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Carl Pry
June 5, 2007

Requiring signatures that are not permitted
Requiring cosigners for unmarried applicants
Secured credit - co-owners of property securing the loan

• Can we require their signatures? Look at what you need

Requiring Signatures

Can we require their signatures? Look at what you need
• Community property states: AZ, CA, ID, LA, NV, NM, TX, WA, WI

Guarantors – excessive requirements
• Personal guarantees of commercial debt

– Again, what do you need?
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Reg. B/ECOA:
Adverse Action Notice Timing
Not providing a notice within 30 days of receipt of the “completed 
application,” if the decision is a denial

When do you “receive” the application?
• Use Reg. B’s definition of “application”: established procedures for considering 

whether to grant credit
• Suggestion: define for yourself what the minimum data elements you would need 

to pass judgment on the application, then rubber-stamp the date all the data is 
received – make it clear what that date is

Not resolving incomplete applications
Use sample form C-6; put a time restriction on it
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X

CM132549

210,000.00 6.50 360
X

Carl Pry
June 5, 2007Reg. B: Adverse Action Notices

Reason(s) for denial are not 

clearclear
Be consistent and accurate –

define them for your institution

Is it a violation to list more 

than 4 reasons on the form?
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Not using sample version of 

the forms provided
Safe harbor
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June 5, 2007FCRA: Obtaining a Credit Report

Pulling a credit report without a “permissible purpose”
Credit – be careful of the purpose of pulling the report 
• Existing borrowers – are they current? Why do you want the information?g y y y

– Using existing credit report information to market new products to your 
borrowers

• Pulling reports for deposit accounts, debit cards, etc.
– Must be initiated by the consumer

• Make sure that the consumer is a party to the transaction before pulling the 
report
– Don’t pull reports on guarantors/co-signers or supporting ex-spouses without 
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prior permission

Improperly offering prescreened offers of credit
Make sure there is no post-screening occurring, except for original criteria
Include all elements of a firm offer of credit
Make sure the solicitation includes both the short and long-form notices

Carl Pry
June 5, 2007

Reg. B/ECOA and FCRA:
Adverse Action Notices and Forms

Not completing the form correctly, and over-completing it
For Reg. B portion (Part I – with the reasons, and ECOA Notice)

• Anyone on whom the adverse credit decision was made regardless of whether a credit report 
was obtained or not

This section is not applicable to deposit products decisions– This section is not applicable to deposit products decisions
For FCRA portion 
(Part II)

• Anyone whose 
consumer report 
information  
contributed to the 
adverse decision 

– Applies to both 
credit and deposit 

20 of 38Common Compliance Violations

p
products decisions
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June 5, 2007Reg. O: Loans to Executive Officers

Allowing improper payment of insider overdrafts
Exception: you can pay them, but look to time and amount of overdraft

Allowing too much borrowingg g
Total of all loans to an executive officer cannot exceed the lesser of 2.5% of the bank’s 
capital or $100,000, whichever is lower

• Exception: if the loan is properly secured (cash, Treasury security)
• Exception: loan to finance a (meaning one) residence, secured by a first lien
• Exception: loans to finance children’s education

Forgetting to include the call provision in all insider deals
The loans must be made callable at bank’s option, if the officer becomes indebted to 

21 of 38Common Compliance Violations

other banks in an amount greater than he/she could borrower from his/her own bank
Not having all insiders’ credit lines re-approved by the Board at least once every 
14 months

Else each draw must be approved in advance by the Board (which is obviously 
impractical)

Carl Pry
June 5, 2007Flood Insurance Regulations

Not having the proper 

documentation
Have the Standard Flood Hazard 

Determination Form (SFHDF) 

completed for each loan covered
• Doesn’t have to be given to customer

• May be stored electronically

All i i f i
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Allowing waivers of insurance
If customer disputes determination, only 

flood map changes (LOMA/LOMR) can 

justify no insurance



6/1/2007

12

Carl Pry
June 5, 2007Flood Insurance Regulations

Forgetting the flood notice
This must be provided when customer must 
obtain insurance
Provided a reasonable time before the loan 
closes

• 10 days, but may be less
Have it signed or otherwise acknowledged 
by the customer

Not requiring enough insurance
At a minimum, cover:

• The outstanding amount of the loan (look to 
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g (
other liens, too),

• The value of the structure (value of the total 
real estate minus the value of the land), or

• $250,000 for a residential structure; $500,000 
for a commercial structure

No proof of insurance in file

Carl Pry
June 5, 2007Reg. Z: Disclosures

Misapplication of the rule
For owner-occupied rental property (more than 14 days/year), if the purpose of the loan 
is to improve the property, Reg. Z applies if the property contains 1 to 4 units (this runs 
counter to primary purpose)

Disclosures not provided timely
In a residential mortgage transaction, 3 days for the Early TIL disclosure
Again, the best solution is to define for your institution what an application is, then 
make sure it is clear when it is received

Home equity line of credit (HELOC) disclosures not provided timely
Disclosures and the “When Your Home Is On the Line” booklet must be provided with
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the application, if taken in-person
Adjustable rate mortgage (ARM) disclosures not provided timely

Variable rate disclosures and Consumer Handbook on Adjustable Rate Mortgages 
(CHARM booklet) must be provided at the time an application is provided (more strict 
rule than even HELOCs)

• Click-through (cannot bypass – give print capability) if on the web
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June 5, 2007Reg. Z: Truth in Lending

Not disclosing when there is a refinancing

If you’re changing a fixed-rate loan to a variable-rate loan, you must 

redisclose even if using a modification agreement

Charges assessed by third parties are finance charges if

If creditor requires the type of service the third party provides, even if the 

consumer can choose the particular provider, or 
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The creditor retains a portion of the charge that is assessed

So, for example, closing agent fees are finance charges if the creditor

• Requires the service, requires the charge, or retains a portion of the charge that is 

assessed

Carl Pry
June 5, 2007Reg. Z: What if Mistakes Were Made?

Not knowing when a real estate loan is out of tolerance
Closed-end loans secured by dwellings or real estate - $100

• Means you OK as long as you don’t underdisclose finance charges by more than 

$100

• Overdisclosure in any amount is OK (is to the borrower’s advantage)

How do you know if you’re out of tolerance?

• Get the OCC’s APRWIN program from the OCC website

Not fi ing errors timel
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Not fixing errors timely
TILA Section 130(b) 

60-day window to correct errors

Send letter and refund
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June 5, 2007Reg. Z: Advertising – Closed End Credit

Not disclosing necessary terms
Triggering Terms Triggered Terms
If you say any of these:

• Downpayment information  
(only in a credit sale)

• Payment amount 
• Number of payments or 

repayment period
• Any finance charge amount

Triggered Terms
Then you must say all of these:

• Downpayment information 
(only in a credit sale)

• Terms of repayment
• APR (and if it is variable, that 

fact)

27 of 38Common Compliance Violations

Advertising the interest rate more conspicuously than the APR

Not including date information if disclosing rates or fees

Online ads: having disclosed terms more than one click away

Carl Pry
June 5, 2007Reg. Z: Advertising – Open End Credit

Again not disclosing required terms

Triggered Terms
Th t ll f thTriggering Terms

If you say any of these:

• Finance charge or APR
• Any other charges

Then you must say all of these:

• Transaction or other activity 
charges

• APR (and the fact that it may 
vary, if it can)

• Any membership of other 
participation fee

Again not having date information if disclosing rates or fees
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Again not having date information if disclosing rates or fees
Forgetting the HELOC special rule

Triggering terms can be stated affirmatively or negatively (the absence of the term)
Stating the absence of a triggering term nonetheless means you must include all 
triggered terms in your ad
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Reg. Z: Right of Rescission –
Who Gets It?
Misunderstanding who is entitled to the ROR

It is not necessarily just borrowers who are entitled

1. Giving the ROR when you don’t have to: exemptions:
Residential mortgage transactions (purchase money)
Refinance of a loan from the original lender, with no new money advanced
• If there was new money, there would be the right to rescind on the new funds

2. Giving the ROR to persons not entitled to it
E h t t hi h b th f th f ll i l
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Each party to which both of the following apply
• His/her principal dwelling is taken as security for the loan 
• The party has an ownership interest in the dwelling taken as security

– You may have to check with counsel to be sure (contingent interests, 
remainderships, etc.)

Carl Pry
June 5, 2007Right of Rescission   

Not counting the rescission period properly
Runs until the end of the 3rd business dayy
• Make sure you count Saturdays – these are business days for rescission 

purposes

• Don’t extend the rescission period longer than necessary – expires 3 

business days after the last of the following:

– Consummation of the loan (this is what you want)
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– Delivery of 2 copies of the notice of the right to rescind to each eligible 

party (note that these persons aren’t necessarily borrowers)

– Delivery of the material disclosures (final TIL) to each eligible party

• It extends 3 years if you don’t do everything properly
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June 5, 2007RESPA

Coverage issues
Personal purpose loans secured by rental property are covered
If the proceeds of the loan will be used to build a residence on vacant land within 2 
years RESPA covers ityears, RESPA covers it
If you issue a commitment to do takeout financing on a construction loan, you must 
also disclose the construction loan
If the proceeds transfer the title to land to first user, you must disclose an otherwise 
temporary loan

Servicing disclosure statement (SDS) not disclosed timely
Provide it at the time of application if taken face-to-face
Have it signed by each applicant

Ti li f di l
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Timeliness of disclosures
GFE, special info booklet, SDS (if app not in person) must be provided within 3 days 
of when the application is received
Again, define for yourself what an application is, and be consistent 

Make sure all required providers are listed (if borrower pays for service)
Appraiser will be a required provider

Carl Pry
June 5, 2007RESPA: Good Faith Estimate

Not enough fees are disclosed on the GFE
The costs shown on the GFE are not limited to just costs the borrower pays 
for directly
• Borrowers are paying for these somewhere, probably in the rate if they’re not 

directly paid

• This may include insurance, for example, even though the insurance is not 
being “imposed” by the lender
• Would you make the loan without insurance?
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Bottom line is put all costs inherent in the transaction on the GFE, no matter 
who is paying or getting paid

Costs that are “Paid Outside Closing,” or POC are not disclosed
This is what is put on the GFE when the cost is not paid directly to the lender
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RESPA: HUD-1 or -1A 
Settlement Statement
Make sure disclosure of fees is similar to that on GFE

Make sure there is a reasonable relationship between fees on the GFE and 
those on the HUD-1 (does not have to be exact, however)

33 of 38Common Compliance Violations

Carl Pry
June 5, 2007Illegal Kickbacks - Section 8

Providing illegal kickbacks under section 8
Giving or receiving a fee or anything of value pursuant to any agreement or 
understanding for the referral of a settlement service other than for services actually g f y
performed. 
You can’t pay a broker or other third party, or be paid by another party simply for 
referring business to someone else or being sent business by someone else

• A referral is not a compensable event
The fees that are paid don’t meet the exception

You may pay or get paid a reasonable fee for work actually done
To be paid a legal fee, you must
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1. Take the loan application, and
Perform at least 5 of 14 compensable services (from HUD’s Statements of Policy)

2. The fee must be reasonably related to the services performed
– This is the hard one to meet
– Can you say percentage-based fees are related to work done or to the loan amount?

• Improperly paying yield spread premiums
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Reg. C/HMDA: Make Sure the 
Correct Applications Are Reported

Not reporting commercial home purchase, home improvement, and 
refinancing applications
If h f li d l t ti thIf you have a formalized preapproval program, not reporting them

Comprehensive underwriting + commitment letter = required reporting
Not reporting all dwelling-secured home improvement loans

Previously you only reported them if you had a category for “home 
improvement loans” 
Unsecured home improvement loans are only reported if you categorize them

Getting refi definitions confused
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Getting refi definitions confused
“Coverage” definition vs. “reporting” definition
Now report as refis loans where you have a new note that satisfies and 
replaces an existing note, and both the old and new loans are secured by a lien 
on a dwelling
• Note there is no purpose (home purchase or home improvement) requirement here

Carl Pry
June 5, 2007Reg. C/HMDA: Reporting Issues

Not reporting when you make the credit decision
It is simple: Whoever makes the credit decision reports on their 
LARLAR
• It does not matter whose criteria are used in making the decision – yours, 

investor’s, other lender’s, or anyone else’s
If you make the final credit decision, then you report (even if 
you used an investor’s criteria to make the call)
If you do not make the final credit decision, you do not report, 

if l di it i d b l t k
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even if your lending criteria was used by someone else to make 
the decision
• Even if the loan is closed in your name

Neglecting the co-applicant column
Don’t leave it blank
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June 5, 2007Reg. C/HMDA: Reporting Issues

When the applicant is not a natural person, not using “NA” for 

ethnicity, race, sex, and income
This applies when the applicant is a partnership, corporation, etc.

This makes sense, but be careful of commercial lenders

Reporting rate spread incorrectly
Make sure the difference between the APR and comparable Treasury rate is 

reported, not the APR
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Not reported for unsecured home improvement loans

Reference Treasury rate rules for rate spread and HOEPA status are 

different
Some rate spread loans won’t show up as HOEPA loans

Carl Pry
June 5, 2007Contact Information

Carl Pry
PryCompliance@hotmail.com

Upcoming Webinars

Loan Fraud – June 6

Mark Bennett
Total Training Solutions
PO Box 310
Waunakee, WI  53597
1-800-831-0678

Your Customer Has Filed Bankruptcy: Now 
What Do You Do? – June 7

Microsoft Word 2007: What’s New – June 12

Lending Compliance: From App to Closing –
June 14

Legal Liabilities When Check Fraud Occurs –
June 26
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www.BankWebinars.com
mbennett@ttsTrain.com

Financial Auditing for Internal Auditors – June 
28

Notary Public – July 11


