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IN THE UNTITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOHN MIZZARO, on behalf of
himself and all others similarly situated,

Plaintiff,
Civil Action No.
VS. 1:06-cv-1151-ODE
HOME DEPOT, INC., ROBERT L.
NARDELLI, CAROL B. TOME, KENNETH
G. LANGONE, BERRY R. COX, JOHN L.
CLENDENIN and LARRY M. MERCER,

Defendants.

N N N N N N N N N N N N N N

DEFENDANTS’ MOTION TO DISMISS

Defendants The Home Depot Inc., Robert L. Nardelli, Carol B. Tome,
Kenneth G. Langone, Berry R. Cox, John L Clendenin, and Larry M. Mercer move
this Court under Fed. R. Civ. P. 12(b)(6), Fed. R. Civ. P. 9(b), and the Private
Securities Litigation Reform Act of 1995, 15 U.S.C. 88 78u-4, 78u-5 (the “Reform
Act”) to dismiss with prejudice Plaintiff’s Complaint for failure to state a claim
upon which relief may be granted.

Defendants move to dismiss the Complaint on the following grounds:

(@) Plaintiffs fail to plead fraud with the particularity required by

the Reform Act and by Fed. R. Civ. P. 9(b);
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(b) Plaintiffs fail to allege specific facts establishing a strong
inference that Defendants acted with scienter as required by the
Reform Act.
(c) The alleged misstatements are immaterial as a matter of law;
and
(d) Plaintiffs have failed to allege facts establishing that the alleged
fraud proximately caused their losses.
In further support of their Motion, Defendants’ refer the Court to their
Memorandum of Law in Support of Defendants’ Motion to Dismiss.
WHEREFORE, Defendants respectfully request that this Court enter an
Order dismissing with prejudice Plaintiffs’ Complaint.

Respectfully submitted this 11th day of October, 2006.

KING & SPALDING LLP

s/ Michael R. Smith
Michael R. Smith

Georgia Bar No. 661689
John P. Brumbaugh
Georgia Bar No. 085378
David E. Meadows
Georgia Bar No. 500352
Benjamin Lee

Georgia Bar No. 443082
KING & SPALDING LLP
1180 Peachtree Street N.E.
Atlanta, Georgia 30309
404.572.4600 (Telephone)
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404.572.5100 (Facsimile)
mrsmith@kslaw.com
pbrumbaugh@kslaw.com
demeadows@kslaw.com
blee@kslaw.com

Attorneys for Defendants

The Home Depot Inc., Robert L.
Nardelli, Carol B. Tomé, Kenneth G.
Langone, Berry R. Cox, John L.
Clendenin, and Larry M. Mercer
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CERTIFICATE OF SERVICE

| hereby certify that on this day | electronically filed the foregoing
DEFENDANTS’ MOTION TO DISMISS with the Clerk of the Court using the
CM/ECF system, which will automatically send e-mail notification of such filing
to the following attorneys of record:

Alan R. Perry, Jr.
Martin D. Chitwood
Robert W. Killorin
Krissi T. Gore
Charles T. Caliendo
Jay W. Eisenhofer
Sidney S. Liebesman
Robert Biela

APerry@pageperry.com
MChitwood@chitwoodlaw.com
RKillorin@chitwoodlaw.com
KGore@chitwoodlaw.com
CCaliendo@gelaw.com
JEisenhofer@gelaw.comm
SLiebesman@gelaw.com
RBiela@sbclasslaw.com

| hereby certify that | have also mailed by United States Postal Service the

document and attachments to the following attorneys:

Richard S. Schiffrin

Stuart L. Berman

John A. Kehoe

Sean M. Handler

Robin Winchester

SCHIFFRIN & BARROWAY, LLP
280 King of Prussia Road
Radnor, PA 19087

This 11™ day of October, 2006

Joseph H. Weiss
James E. Tullman
Weiss & Lurie

551 Fifth Avenue
New York, NY 10176

s/ Michael R. Smith

Michael R. Smith
Georgia Bar No. 661689
Attorney for Defendants



